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— It’s Your Association — 
By Harold A. Black, President, Los Angeles Bar Association 


As one who has served under him on 
the Board of Trustees, I can confirm 
what must be evident to all our members, 
that Bill Gilbert during the past year has 
given the Association leadership of the 
highest order. He takes his place among 
the best of our Presidents. We are grate- 
ful to him for his distinguished contribu- 
tion to the profession and the public. 


Harold A. Black In striving to keep the administration 

of our affairs up to the high standard he 

has set, I shall lean heavily, not only on the industry and loyalty 

of the officers and trustees, not only on the wise counsel and un- 

failing devotion of our executive secretary and his efficient staff, 
but also on the cooperation of the entire membership. 


It’s not a private fight. Anybody can get into it. And you don’t 
have to be Irish. 


The selection of standing committees has been a task of some 


magnitude. The real difficulty has been not in finding capable 


persons who are willing to serve, but in trying to find room for 
everyone who is anxious to help. One is tempted to increase the 
size of many committees beyond the point of efficient administra- 
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tion simply because there are so many good people to draw from. 
We have tried to resist that impulse, knowing there will be im- 
portant posts to fill throughout the year, and it is well to have 
available a reserve of qualified appointees. 

The officers and trustees are anxious to enlarge the opportuni- 
ties for effective service to the Association by all the members. 
Please be free to write us your suggestions and criticisms. If you 
have ideas covering new fields of activity in which the Association 
could profitably engage —if you can give us the names of people 
not yet assigned to jobs who ought to be put to work, or if you 
would like to serve yourself in some capacity, if you can act, write 
a skit, contribute an article for the Bulletin; if you don’t like 
something we are doing, or think we can do it better, write us. We 
can’t promise to act on everything you propose (or condemn), but 
we can assure you your communication will be read and consid- 


ered. It’s your Association. 
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printing. Only through years of intimate contact with prob- 
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Ingredients of the Divorce Test Tube 


By Stanley Mosk 
Judge of the Superior Court 


The announcement that in 1953 there 
were nearly as many domestic relations 
filings in Los Angeles County (31,661) 
as marriage licenses issued (31,816) has 
once again aroused interest in the two 
provocative questions about divorce: 
“Why?” and “What can be done about 
it?” 

Since understanding the former is a 





necessary condition precedent to answer- 


Stanley Mosk 





ing the latter — and is much the easier of 
the two queries — in this brief article only that first phase will be 
discussed. 

In the August 1952 issue of the American Bar Association 
Journal, my distinguished colleague, Judge William J. Palmer, 
contributed an excellent scientific analysis of statistics in divorce 
cases that had been heard by him. He offered “no pet theories for 
which to rally support”, but suggested the figures were worthy of 
study and consideration. 

Section 426a of the Code of Civil Procedure requires certain 
specific statistical information be included in each divorce com- 
plaint. Although the Legislature thus indicated its belief that some 
sociological lessons might be obtained from such material, it has 
neglected to place the responsibility for compilation upon any 
agency. I made inquiry of the County ‘Clerk of Los Angeles 
County, and was formally advised under date of September 25, 
1953, that “neither this office nor any department of the govern- 
ment that we are aware of compiles these statistics”. 

Therefore, like Judge Palmer, I have been maintaining my own 
data on the divorce, annulment and separate maintenance suits 
that are calendared daily in my civil department. Calloused though 
one may tend to become to repetition of the divorce story, several 
of the figures are most significant. 

There is a widespread belief by the public generally that divorce 
is “easy” in California, that cruelty is a simple, catch-all ground 
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embracing only the minutest incompatibility. Yet my experience 
has been that gross cruelty is the rule, rather than the exception, 
and that actual physical assaults and violence occur in a startling 
number of cases. Of the 506 actions I analyzed, there was testi- 
mony of violence of some nature in 210, or approximately 41 per- 
cent of the actions. 


No attempt was made to distinguish the extent of the violence, 
and it varied from mere slappings to severe beatings resulting in 
broken bones. But the fact that so many persons resort to force in 
their domestic life is revealing and disturbing. 


Perhaps not so surprising is the number of Nevada, Arizona 
and Mexican marriages that terminate in divorce. In tabulating 
the places in which the matrimonial vows were exchanged, it was 
found that of the 506 litigants, 159 were married in Los Angeles 
County, 49 elsewhere in California, 102 in Nevada, 44 in Arizona, 
21 in Mexico, the others being scattered throughout the world. 
Thus it appears that about one-third of all the divorce cases were 
Nevada-Arizona-Mexico marriages, as against 31% for domestic 
Los Angeles marriages, 41% for all of California. 

It is possible there is nothing inherently fatal in Nevada and 
Mexican marriages, but apparently it can be proved statistically 
that an extremely high percentage do end in divorce courts. The 
apparent fact is that too many of these Gretna Green affairs are 
hurried, ill-considered, and the persons involved are frequently 
immature and emotionally unstable. 

In an overwhelming number of the cases heard, the legal ground 
alleged is “extreme cruelty”. However, this is seldom the funda- 
mental factor that disrupted the normal family relationship. Thus, 
in hearing the 506 cases I attempted to determine from the testi- 
mony what was believed to be the real underlying problem which 
the parties could not solve. The results are as follows: 


ester ae 46 Tate... 145 
PINT IID cet disieeb inn daadmiartincanidclatiensetiecontl 72 
Other women (or men)..............-......---.-c-scecceee--- 62 
0 Se iieitii ican ictnviesitniessetinpmemibions 19 
eR TT or 15 
II, ssincstacenencidisenntoiinnemitianstabeetemmiaiinsibeien 14 
Slama TN ancien 12 
i LER eT eS 13 


(Continued on page 177) 
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The Social Approach to a Lawsuit* 


By Leon R. Yankwich 
Chief U.S. District Judge 
Southern District of California 


I 
THE NATURE OF THE JUDICIAL PROCESS 


Ever since the judicial process be- 
came formalized, its avowed aim has 
been to achieve justice. And this was 
true whether it sought to resolve dis- 
putes between individuals or the con- 
flict between the individual and _ so- 
ciety. In the introduction to his Code, 
which was promulgated at or about 
1500 B.C., Hammurabi boasts that he 
had brought “law and justice” to his 
Leon R. Yankwich land in these words: 





“When Marduk sent me to rule the people and to 
bring help to the country, I established law and jus- 
tice in the land and promoted the welfare of the peo- 
ple.” (Code of Hammurabi, 1904, Robert F. Harper 
translation, p. 9). 

Of course, neither he, nor we, for that matter, have achieved it. 

Abstract justice is difficult, if not impossible to realize. Our 
judicial establishment, as it exists today, can only attain jus- 
tice through law, — that is, justice under the limitations im- 
posed by the code of laws which governs the judicial process. 
This has been the characteristic of justice in civilized western 
society ever since justice by grace, — that is, justice at the 
whim of the ruler, — was supplanted by justice by right. The 
unregulated, capricious justice meted out by the proverbial 
oriental potentate may achieve spectacular results in particu- 

(*NOTE: The article which follows was the basis for a talk delivered by Chief U.S. 
District Judge Leon R. Yankwich to a group of attorneys admitted to the Federal Dis- 
trict Court under the sponsorship of the Junior Bar on January 14, 1954. 

Judge Yankwich, in admitting various groups beginning in 1952, has stressed in 
each of the talks some phase of professional ethics as defined in Section 6068 of the 
California Business and Professions Code. The BuLtetin has previously published the 
following: : 

“Defend the Constitution’, L.A. Bar Butietin, April, 1953; 

“Causes, Legal or Just”, L.A. Bar BuLietin, June, 1953; 

“Respect for Judicial Officers’, L.A. Bar Butietin, August, 1953. 


Another one of the series “Cause of Defenseless and Oppressed’, May-June, 1952, 
appeared in the State Bar Journal.) 





Many of our friends 
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lar cases. But its uncertain, arbitrary character does not work 
for permanency or lead to the formulation of sound principles 
to guide other judges in their determination of similar cases. 
By contrast, the courts which are governed by the rule of law 
satisfy the needs of modern society for peace in the relation- 
ship between individuals composing it, and between them and 
the state. The courts, in doing this, perform an important 
social function. For even in deciding ordinary personal dis- 
putes, they 

“allowed the peaceable end of wasteful conflict, and 

contributed to men’s ability to rely on certain expec- 

tations arising out of other people’s conduct.” (James 

Willard Hurst, The Growth of American Law, 1950, 

p. 194). 
In a sense, the process of judging is also one of legislation. 
Not only through the power to nullify administrative, execu- 
tive and legislative acts which go counter to the fundamental 
law of the constitution, but also through the power to adapt 
old norms to new conditions, the act of judging is, to a certain 
limited extent, a part of the legislative process. 

Ever since the lawyer became an adjunct to the court, he 
has been a participant in this process. Whether he acts in a 
civil case by instituting or defending it, or in a criminal action 
by defending it, he is aiding in accomplishing the highest 
ideals of the judicial process. In a sense, the lawyer repre- 
sents his client and aims to achieve beneficial results for him. 
But in a more important sense, he is an officer of the court, 
seeking to attain that ideal of distributive justice which Ulpian 
defined as 

“Constans et perpetua voluntas ius suum cuique tri- 
buendi.” (The constant desire to give everyone his 
due.) (Justinian; Institutes, Book I, T. I, Sec. 1) 


II 
THE PROPER APPROACH TO A LAWSUIT 
In discussing, as I have done in previous talks, the duties of 
attorneys as defined by the California Business and Profes- 
sions Code, Sec. 6068, the principles just alluded to must be 
borne in mind. For if the lawyer did not perform an important 
social function, lawmakers and legal associations would not 
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take the trouble to define his duties. Nor would they define 
them in the terms in which they do. 

For whether they enjoin him to support the Constitution of 
the United States and of his state of residence, to maintain 
the respect of courts, or define his duties towards the courts 
and his client, they do so with this in mind. 

There is a tendency in the profession to minimize the role 
of the lawyer in civil cases. Some take the attitude that his 
chief aim is to win cases. In fact, if you examine some of the 
talks which some successful lawyers give before lawyer 
groups, you would think that there is a mechanical process 
which, if put into effect, always gives the desirable result— 
victory. Even from a pragmatic standpoint, this attitude is 
not justified. For, in every lawsuit, there must be a loser. And 
as I pass over the names of some of the local past presidents 
of the Bar Association, who have been giving lectures on the 
subject in recent months, I can point to reported cases on ap- 
peal and cases in our own courts which these very attorneys 
have lost. Perhaps the judges were wrong in deciding them. 
But if they were, some one would still lose. 

The difficulty with all advice of this character is that it over- 
looks two very simple words in the Code of Ethics which I made 
the subject of a talk a year ago. (See L. A. Bar Bulletin, Vol. 29, 
No. 9, June 1953). The words are “legal” and “just”. The Califor- 
nia Code enjoins the lawyer to counsel and maintain only such 
actions “as appear to him legal or just”. (California Business and 
Professions Code, Sec. 6068(c) ). 

In the prior talk, I stressed the duty of the lawyer in choosing 
actions and his responsibility if, notwithstanding great care, facts 
determinative of the action appear which either were not imparted 
to him or were deliberately concealed. Ultimately, a favorable de- 
cision is won only if a conviction is engendered in the mind of the 
Judge that the action is legal or just or both. Otherwise put, the 
Judge must be convinced by the lawyer that justice — not abstract 
justice, but justice under law —is on his client’s side. The most 
minute preparation, the most careful knowledge of all the facts on 
your and your opponent’s side will not win a case unless the Judge 
is satisfied that the claim which you have represented is just and 
equitable under the facts and the law as he understands them. So, 
(Continued on page 181) 
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Disposition of the 


Homestead Upon Divorce 


ot Death 


By James F. Healey 
(Continued from February, 1954, issue) 
THE PROBATE HOMESTEAD 
This type of homestead differs greatly from the recorded declara- 
tion of homestead and is created solely by order of the probate 
court. 
I. How designated. 


If no marital homestead has been selected, designated and re- 
corded, or in case the homestead was selected by the surviving 
spouse out of the separate property of the decedent without the 
joinder of the latter, the probate court must select, designate, set 
apart and cause to be recorded a homestead for the use of the sur- 
viving spouse and the minor children, or if there be no surviving 
spouse then for the use of the minor child or children, out of the 
community property or out of real property owned in common by 
the decedent and the surviving spouse or children, or if there be no 
such property, out of the separate property of the decedent. (Em- 
phasis added.) Probate Code Section 661. 

II. Character of property subject to designation. 

The general rule is that the property must be such as could have 
been selected by the decedent as a homestead in his lifetime, but 
that residence by the family upon the property sought as a probate 
homestead is not a prerequisite, if the property is otherwise suit- 
able for a home, e.g. multiple residences. Estate of Henningsen, 
199 Cal. 103; Estate of Levy, 141 Cal. 646. 

III. Value. 

Whereas a surviving spouse is limited, under a recorded home- 
stead, to the amount of exemption in force at the time of the dec- 
laration (Probate Code Section 664 to 666) no such limitation 
exists in a probate homestead. The court may set apart such prop- 
erty as, regardless of its value, may seem just and proper. (Estate 
of Levy, supra.) An order setting apart a probate homestead 
valued in excess of the exemption amount would, however, be sub- 
ject to reversal or modification on appeal, upon a showing that the 
estate was insolvent and that a homestead could have been desig- 
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nated on a portion of the property. (Estate of Adams, 128 Cal. 
380. ) 
IV. Homestead rights may be lost. 

Since the right of a surviving spouse to a probate homestead 
depends upon her status as a member of the decedent’s family be- 
fore and at the time of his death, a change in status may cause a 
loss of such rights. For example, a wife who abandons her husband 
with justification is not entitled to a probate homestead (state of 
Fulton, 15 C. A. (2d) 202) ; likewise, the remarriage of a widow 
before making application for a probate homestead causes a loss 
of her right, although it does not affect the rights of minor children. 
(In re Still, 117 Cal. 509.) 

V. Effect of waiver of rights. 

Generally speaking, a wife may release or waive her rights to a 
probate homestead (as well as to a family allowance or an estate 
under $2500) by contract with her husband. This is usually effected 
by a property settlement agreement or an agreement attached to a 
Will. (Estate of Boeson, 201 Cal. 36; Estate of Wyss, 112 C. A. 
487.) 

Such waivers are invariably construed in favor of the widow. 
(Estate of Bidigare, 215 Cal. 28.) If such waiver or agreement 
adversely affects the rights of minor children to a home, it will be 
deemed ineffectual. (Estate of Branam, 66 C. A. (2d) 309.) 

Where the Will of the husband declared that a provision therein 
made for the wife was in lieu of her special rights and she elected 
to take under the Will, it was held that such election constituted 
a waiver of her special right. (Estate of Bump, 152 Cal. 274.) 

VI. How title vests. 

As is consistently the case in the field of homesteads, the manner 
of vesting depends upon the underlying title, as follows: 

(a) Jf selected by the surviving spouse from decedent’s separate 

property. 
It may be set apart only for a limited period, which must 
be designated in the order and may not exceed the lifetime 
of the surviving spouse or the term of minority, as to a 
child. Subject to such homestead rights, the property re- 
mains subject to administration (Probate Code Section 
661; Estate of Barkley, 91 C. A. 388). It has been held that 
this limitation applies to the decedent’s separate interest in 
(Continued on page 187) 
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Taxation Reminder 


3y the Committee on Taxation of the Los Angeles Bar (This is 
another in the series of brief statements intended as tax refresher notes 
for the assistance of lawyers in general practice.) 

The Technical Changes Act of 1953, P.L. 287, 83rd Congress, 
effects seventeen amendments to the Internal Revenue Code. Secs. 
101-106 inclusive extend the periods during which certain present 
provisions of the Code will apply; the remaining eleven sections 
relate to amendments designed to remove present inequities in the 
income and estate tax laws. This article will concern itself with the 
principal changes which are of general interest to the bar. (The 
citations in parenthesis are to the sections of the amending Act.) 


A. EXTENSION PROVISIONS 

I.R.C. Sec. 112(b) (7), providing for an election in the taxpayer 
as to non-recognition of gain in certain corporate liquidations, is 
extended to include such liquidations occurring in a single month in 
1953 (Sec. 101). 

The time in which the taxpayer may elect with respect to the 
treatment of excessive depreciation allowed for periods prior to 
1952 which did not result in a tax benefit as provided in I.R.C. Sec. 
113(d) has been extended to January 1, 1955. Further, an election 
made on or before December 31, 1952, may be revoked at any time 
prior to January 1, 1955 (Sec. 103). 

The abatement of income tax liability for members of the Armed 
Forces who died as a result of active service in a combat zone 
between June 24, 1950, and January 1, 1954, is extended to January 
1, 1955, amending I.R.C. Sec. 154 (Sec. 104). A like extension 
of the exemption from additional estate taxes has been granted by 
amendment to I.R.C. Sec. 939(b) (Sec. 106). 


B. INCOME TAX REVISIONS 

By amendment to I.R.C. Sec. 24 (c) (1), a payor is allowed a 
deduction for expenses and interest due a closely related taxpayer 
if such amounts are included in the payee’s gross income within the 
payor’s taxable year or within two and one-half months from the 
close thereof. The change applies to years commencing after 1950, 
and may be applied to years 1946 through 1950 at the taxpayer’s 
election providing certain conditions are fulfilled (Sec. 202). 
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ILR.C. Sec. 113(a) (5) has been amended to apply to property 
included in the trustor’s gross estate because of a reserved power 
to alter, amend, or terminate. The basis of the property now be- 
comes its fair market value as of the date of death of the trustor 
(Sec. 203). 

To remedy the injustice of allowing income earned from sources 
without the United States to be free from taxation, I.R.C. Sec. 
116(a) (2) is amended to exempt only the first $20,000.00 earned 
by a person residing abroad for at least seventeen out of eighteen 
consecutive months. If the eighteen-month period does not include 
the full taxable year, the amount exempted is limited to the ratio 
to $20,000.00 as the number of days in the part of the taxable year 
within the eighteen-month period bears to the total number of days 
in the taxable year (Sec. 204). 

Two new paragraphs are added to I.R.C. Sec. 3801 permitting 
mitigation of the effect of the statute of limitations. One paragraph 
aids the taxpayer. Where a taxpayer claims a deduction or credit 
for a taxable year which is later determined to be the incorrect 
taxable year, or which is determined properly to belong to a related 
taxpayer, proper deduction or credit will be allowed in the correct 
taxable year if a credit or refund of the over-payment attributable 
to the correct year or to the related taxpayer was not barred at the 
time the taxpayer formally asserted that he should have received 
such credit or refund in the year disallowed. The other paragraph 
aids the Commissioner, in that the Commissioner is allowed to make 
assessment of tax with respect to a proper taxable year if at the 
time he asserts that an item was includible in income for a taxable 
year, later determined to be the incorrect year, he could have made 
a proper assessment of tax for the correct year. The amendments 
apply to determinations which became final after June 1, 1952 
(Sec. 211). 

C. ESTATE TAX REVISIONS 

The decision in the Church case (335 U.S. 632) is in effect over- 
ruled by an amendment to I.R.C. Sec. 811(c) which excludes from 
the gross estate of decedents dying after February 10, 1939, any 
pre-March 4, 1931, transfers of property wherein the decedent 
reserved a life estate. Further, a reversionary interest retained by 
a decedent dying prior to February 11, 1939, does not render the 
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transfer taxable unless the grantor expressly reserved an interest 
equal in value to at least 5% of the property transferred (Sec. 207). 

The marital deduction is extended to estates of decedents dying 
after December 31, 1947, and before April 3, 1948, where the sur- 
viving spouse was given a life estate with an unlimited power to 
consume the principal for her support. For this period only, such 
a power will be considered equivalent to an unlimited power to 
appoint. Claims for refund may be filed within one year from the 
date of the amending Act (Sec. 210). 


D. BRIEFER MENTION 

Also included in the TCA of 1953 are amendments concerning 
extension of time to elect with respect to war losses (Sec. 103); 
extension of temporary rates on life insurance companies (Sec. 
105) ; venue for actions for State cigarette tax law violations (Sec. 
201) ; net operating loss carryovers (Sec. 205) ; an amortization 
deduction over a sixty-month period for grain storage facilities 
constructed or adopted during the years 1953-1956 (Sec. 206) ; and 
reversionary interests in case of life insurance (Sec. 209). 
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W0 on Gn, a te 


And What They Are Doing in 
OTHER BAR ASSOCIATIONS 


By George Harnagel, Jr. 

There have been some changes in 
3rooklyn during the past few years and 
a number of others if you want to go back 
a little farther. 

“The President’s Page” in a recent is- 
sue of the Brooklyn Barrister tells how 
the calendar of the Supreme Court, Kings 
County, recently four and a half years be- 
hind and in what appeared to be “a hope- 





less and incurable condition,” will shortly 

George Harnagel, Jr. be only two years behind as a result of 
“really heroic measures.” 

In the same issue is the transcript of a leisurely jury trial that 
occurred in 1667 before ““Y® Governt and his Councell and the 
Justice of y® Peace of Yorkshire upon Long Island” in which the 
plaintiff sought an accounting from defendant for the proceeds 
of a whale cast up on a beach. Plaintiff claimed title to the beach 
by mesne conveyance from an Indian chief known as “Y® Great 
Sachem,” while defendant claimed under an alleged earlier grant 
from another Indian chief known as “Y® Little Sachem.” The trial 
took five court days and resulted in a verdict that defendant make 
“paymt to y® plaintiff for y® value of so much of y® whale, as hee 
received . . .” Defendant’s attorney moved for leave to appeal 
and the court, after giving him a day to bring in his “Reasons of 
Appeal,” debated “the said Reasons at length” and made an order 
permitting the appeal upon posting of security. 

Don’t ask this reporter what y® Ultimate outcome was, for hee 
knoweth not. 

*-s 

A cozy little controversy appears to be developing among the 
members of the New York bar. The Executive Committee of the 
New York State Bar Association (a voluntary organization which 
believes it includes about one-fourth of the lawyers in the state, 
but isn’t sure) has approved the submission to the State Legislature 
of a bill requiring all lawyers to register as such every two years 
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with the Court of Appeals. The bill fixes a $3.00 fee for this regis- 
tration and requires the certificate of registration to be kept on 
display in the attorney’s office. 

Proponents of this legislation point out that the proposed law 
has nothing to do with the licensing of lawyers, that the law now 
requires all lawyers to register with the Clerk of the Court of 
Appeals before they begin to practice even though duly licensed to 
do so, and that the proposed law is designed simply to keep registra- 
tion current. They say it is the only satisfactory method of deter- 
mining from time to time who are lawyers, how many there are and 
where they have their offices; and they believe such information 
would assist in suppressing unauthorized practice, in enforcing 
discipline, and in enabling bar associations in obtaining new 
members. 

Opponents of the proposed legislation, both within and without 
the state association, attack it as just “more red tape,” “one more 
form to fill out and one more fee to pay,” and as encouraging 
“bureaucratic interference with our affairs.” One writer in the 
Brooklyn Barrister, after labeling the pending measure as the “first 
step in the regimentation of lawyers” says: “Surely there must be 
better ways to secure the allegedly highly valuable information. 
One is the integrated bar, which would be a lot less painful and 
would not require the Clerk of the Court of Appeals to increase 
his staff.” 

x ok * 

The practice adopted in the City Court of Salt Lake City of 
tape recording its proceedings in traffic matters and of later 
broadcasting them over a local radio station has been condemned by 
the Board of Commissioners of the Utah State Bar as a violation 
of the Canons of Judicial Ethics adopted by the Supreme Court of 
that state. 

ee 
REQUISITES OF A LAWYER 

The three main requisites of a lawyer are learning, diligence and 
integrity; but the greatest of these is integrity—In re Duncan 
64 S.C. 461, 42, S.E. 433. 

8; es 

The law is a profession and not a trade. It ought to signify for 
its followers a mental and moral setting apart from the multitude 
—a priesthood of justice—New York State Bar Bulletin. 
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INGREDIENTS OF THE DIVORCE TEST TUBE 
(Continued from page 164) 
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Other significant reasons occurring more than once were the 
following: religious differences; political differences; problems 
with in-laws; inability to adjust to urban living; a middle-aged 
fling after an early marriage; poor habits of cleanliness; refusal 
to have children; pathological lying ; dishonesty ; egomania ; inter- 
ference with business; sadism; wanderlust; age differences. 

There were undoubtedly numerous other basic causes for the 
break-up of marriages not revealed even indirectly in the testi- 
mony, but the foregoing may give some conception of the elements 
involved behind the casual recital of such courtroom clichés as 
“unexplained absences”, “foul names”, and “bad temper”. 

If statistics can be believed, the male portion of the population 
is generally to blame for marriage disintegration, for of the cases 
analyzed, in 408, or 81%, the wives prevailed as against 98 hus- 
bands. However, as Judge Palmer has written, the victorious 
party in a default hearing is not always the truly aggrieved, for, 
after a property settlement is reached, frequently the wife is per- 
mitted to proceed to judgment merely out of convenience or gal- 
lantry. 

As has frequently been observed, the real victims of any divorce 
are the children. Fortunately, in some 57% of the cases heard, no 
children were involved, but in the 219 cases in which there were 
youngsters, the total number of children was 386. It varied from 
one to nine, with an overall average of .76 children per case. 

In Judge Palmer’s article in the American Bar Journal, he dis- 
cussed the relationship between family stability and acquisition of 
property. In my 506 cases, I found that some community property 
had been acquired in 276 cases, or 54%. In the survey, no effort 
was made to distinguish the extent of the property, so that it var- 
ied from a small equity in a television set to a vast estate. 

I attempted in my notes to evaluate the native intelligence of the 
parties appearing in divorce actions, by arbitrarily assigning to 
each a figure: 1 for substandard, 2 for average, 3 for superior. It 
is obviously difficult, and grossly inaccurate in many instances, to 
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speculate on an individual’s mental capacity merely on the basis 
of courtroom testimony. But from observation, consideration of 
standing in the community, their demeanor and method of expres- 
sion, for what it is worth here is how the litigants seemed to be: 

439 average 

46 superior 

21 sub-standard 

Though also of doubtful probative value, a record was kept o1 
the race-religion-color of the divorce seekers. The results 
showed 3 Orientals, 12 Mexicans, 12 Negroes, 47 Jews, and the 
balance of 432 were, for want of a better definition, white Gen- 
tiles. 

Percentage-wise, the 2% for Mexicans and Negroes and the 
5% for Orientals are far below their respective mathematical re- 
lationships to the total County population. The Jewish figure of 
9% is close to the population representation, while the Gentile 
total of 86% is far higher. These totals could be construed to in- 
dicate the comparative stability of domestic life in the homes of 
so-called minority people. 

There is some belief that divorces are sought by frivolous young 
people who have not reached maturity. The figures, however, do 
not bear this out, for I found the average age of the plaintiffs in di- 
vorce actions to be 34 plus. This was determined by either an 
estimate noted as the witness testified, or by reference to the ques- 
tionnaire on orders to show cause contained in the file. 

There is also a widespread belief that most marriages ending 
in divorce court are short lived. Among the cases analysed, there 
were numerous one-month and one-year dips into the matrimonial 
pool. But there were also many couples who survived fifteen, 
twenty and even thirty years before giving up the effort to con- 
tinue their relationship. The length averaged out to be six and a 
half years —certainly somewhat more than a mere brief trial 
period. 

It is interesting to note, and perhaps significant, that six and 
a half years brings us back to the immediate post-war period when 
national figures. reveal we had the greatest marital boom in our 
history. Deducting six and a half years from our average divor- 
cee’s age of 34, we find him or her to have been 27 or 28 at mar- 
riage — about the military discharge age. 

To make a composite litigant from the figures kept, we would 
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have the story of a war or post-war hasty marriage, by people of 
about average intelligence, the ceremony performed by a justice 
of the peace in Las Vegas or a notary in Tijuana, a period of a 
number of years of attempted compatibility, the birth of one child, 
the acquisition of some community property, the gradual indulgence 
in excessive liquor consumption, money problems, some physical 
brutality — and then ultimate disintegration of family life. 

Like my distinguished colleague, I argue no conclusion from 
this composite, nor from the figures generally. Perhaps to the so- 
ciologist goes that opportunity. But authoritative information is 
always the first requisite for study and solution. It is hoped the 
material discussed briefly herein adds something to our fund of 
knowledge on this perplexing problem. 

x * * 


CALIFORNIA’S FIRST JURY 


The Reverend Walter Colton, Yale graduate, teacher, author 
and editor, was a United States Navy chaplain, attached to the 
frigate Congress, in 8145. His ship arrived July 16, 1846, at Mon- 
terey, California, where, only nine days before, American Naval 
forces had taken possession. 

Commodore Stockton appointed Colton alcalde of Monterey July 
28, 1846. He was the first American judicial officer in California 
and continued in that capacity for three years, with no laws or 
precedents to guide him except military and naval regulations. 
California, during those years, was under military government as 
occupied territory and did not become a part of the United States 
until 1850. 

While there was no authority for using the jury system, Colton 
adopted it anyway and thus planted that common law institution 
in the new land. What he said about it should interest the Bar 
generally and particularly those who attended the recent State 
Bar Convention in historic Monterey. Here is his entry in his 
diary on that subject: 

“Friday, Sept. 4 (1846). I empanelled to-day the first jury 
ever summoned in California. The plaintiff and defendant are 
among the principal citizens of the country. The case was one in- 
volving property on the one side, and integrity of character on the 
other. Its merits had been pretty widely discussed, and had called 
(Continued on page 192) 
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THE SOCIAL APPROACH TO A LAW SUIT 
(Continued from page 168) 

in my court, as in every other court, only half the lawyers can pos- 
sibly win. Neither I nor any other judge can tell you how to win. 
We do not know. At times, at the conclusion of a case and even 
after the most elaborate arguments, I am not in a position to know 
who is going to win. The first impression may be readily over- 
come by further study. A tentatively expressed opinion may, on 
further study, have to be abandoned. For this reason, I always 
warn counsel not to claim a “vested interest” in anything I say 
during the course of the trial or the argument. That does not mean 
that a lawsuit is all a game of chance. For it is not. There are 
certain rules which may be helpful in the conduct of a case. Knowl- 
edge of the law and the rules of practice which govern the life of 
an action and their skillful use and application are the necessary 
equipment of a trial lawyer in a state or federal court. 

Procedure is a means to an end. No precedural scheme, how- 
ever ideal, will do away with the need for knowledge and intelli- 
gence in the trial of a lawsuit. The race is still “to the swift”. As 
ever, the worker will work, the shirker, shirk. 

So I would make part of every lawyer’s credo the determination 
“to believe in” the book so many ignore, — The Federal Rules 
of Procedure. 

For the sine qua non of a lawyer’s usefulness in our courts de- 
pends on his mastery of the procedure which the rules delineate. 
To this I would add the following injunctions which apply alike 
to conduct in any court: 

1. Prepare your case thoroughly, both as to the facts and the 
law. Do not come into court ready to ask for “time for briefs”. 
You may not get it. Come “ready to argue” your case. 

2. Do not allow the Judge to reflect your belief that an uncom- 
municative judge is, necessarily, a wise one. Participation by the 
judge may indicate the impression he has of the case. If it is right, 
it is to your advantage. If it is wrong, you have the opportunity to 
correct it before it is too late. 

3. Do not resent “some” knowledge in a judge. Do not be like 
a former young associate of mine who complained about one of 
the ablest judges on the Superior Court because he ruled against 
him on the ground which “did not even occur to the other side”. 
The reviewing courts do not stop to consider whether a principle 
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which governs a decision was called to our attention. They ask: “Ts 
the decision legally right?” Our duty is to think of all matters of 
law which do or do not make it so. 


4. If a judge interrupts your argument with questions, do not 
resent it. He may be giving you a chance to clarify his thoughts. 
And this may be your last opportunity to do so. 

5. After you have finished your argument and the judge is 
about to rule against you, do not start the argument all over again. 
The tendency to do this is responsible for our failure to decide 
from the bench many cases which could, otherwise, be so decided. 


6. Remember lawyers are always torn between the abstract 
desire to have the court try all cases expeditiously and the concrete 
desire to have him take as much time as possible for their own 
cases. So it is well to strike a middle ground in the interest of sav- 
ing judicial time. The old leisurely ways and days are gone. New 
times demand speedier methods. 

7. Finally, remember this: The greatest evil from which our 
administration of justice has suffered is what has been called “the 
sporting theory” of justice. 

Wigmore sees its origin in the fact that the common law, origi- 
nating in a society of sports and games, was imbued with the spirit 
of sportsmanship. He gives the good and bad aspects of this atti- 
tude in this manner: 


“On the one hand, it has contributed a sense of fairness, 
of chivalrous behavior to a worthy adversary, of carrying 
out a contest on equal and honorable terms. The presump- 
tion of innocence, and other specific rules (to name those 
of Evidence alone), show the effect of this instinct against 
taking undue advantage of an adversary. The minor rules 
of professional etiquette (now surviving much more 
markedly in England than in the United States) illustrate 
the same tendency even more clearly. On the other hand, 
it has contributed to lower the system of administering 
justice, and in particular of ascertaining truth in litiga- 
tion, to the level of a mere game of skill or chance. Some 
of the effects of this unfortunate tendency have been 
noted in other places (ante, Par. 57, 194; post, Par. 
2251). It may be seen also in the rule allowing a new trial 
for an immaterial error in a ruling upon evidence (ante, 
Par. 21), and in the general attitude towards rules of 
procedure as expedients for winning the game of litiga- 
tion irrespective of the ascertainment of truth. The right 
to use a rule of procedure or evidence precisely as one 
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plays a trump card, or draws to three aces, or holds back 
a good horse till the home stretch, is a distinctive result 
of the common-law moral attitude toward parties in liti- 
gation.” (Wigmore on Evidence, 3rd Ed. 1940, Vol. VI, 
pp. 374-375). 

The Court of Appeals for the Second Circuit, while conceding 
that the every day function of the courts, especially in civil cases, 
is to make trials the substitute for private quarrels, holds that this 
function should be subordinated to the greater one of achieving 
justice : 

“Government having, through its courts, established, in 
large areas, a monopoly of dispute-deciding, should try, 
as far as possible, to decide cases correctly — both by 
ascertaining the actual facts, as near as may be, and then 
by applying correct legal rules in an effort to do justice 
to the parties affected by their decisions. And not merely 
the parties, but the public as well, are interested that jus- 
tice shall be done. The Supreme Court has said that “a 
trial in court is never * * * “purely a private controversy 
* * * of no importance to the public.” ’ While the obliga- 
tion to do justice does not mean, of course, that courts 
can act ad lib, the fact that such tribunals are called 
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‘courts of justice’ is surely not without any significance. 
We should no longer look upon a lawsuit as if it were 
‘in the nature of a cock-fight’, so that ‘the litigant who 
wishes to succeed must try and get an advocate who is a 
game bird with the best pluck and the sharpest spurs.’ ” 
(In re Barnett, 2 Cir., 1942, 124. F.(2) 1005, 1010). 

To these thoughts I give my fervent approval. For it cannot be 
too strongly insisted that a lawsuit is not a game of skill between 
two contestants with the judge acting as umpire and awarding the 
prize to the more skillful. The Judge, as I have said on many occa- 
sions, is society’s representative seeking to achieve justice under 
law. Lawyers are important actors in the attainment of this end. 
Their ultimate place in the lawyer's heaven, if there be one, will 
depend not so much on winning a particular case for a client, as 
on their contribution to the greater ideal of the judicial function, 


— JUSTICE. 
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é Silver Memories 


Compiled from the World Almanac and the L. A. Daily Journal of 
February and March 1929, by A. Stevens Halsted, Jr. 
Guy R. Crump will head the Los An- 
geles Bar Association for the new year. 
Norman A. Bailie and Irving M. 
Walker have moved up from the Board 
of Trustees to the offices of senior vice- 
president and junior vice-president. 
Immediate past vice-president Leonard 
B. Slosson and Trustee A. L. Bartlett 
have withdrawn from official activity 
in the Association in order to have more 
A Stevens Halsted, Jr. time for their offices as Governors of 
the California State Bar. Other officers of the Association are 
T. W. Robinson, Treasurer, and R. H. F. Variel, Jr., Secretary. 
Four new Trustees are Joe Crider, Jr., Clement L. Shinn, 
Arthur Ellis and Bertin A. Weyl. Trustees Lawrence L. Lar- 
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rabee and R. P. Jennings, on last year’s board, will continue 
on the new board. 
e sz 
On Valentine’s day in Chicago, posing as policemen, gang- 
sters trapped 7 members of the North Side mob of “Bugs” 
Moran in a garage after disarming them, proceeded to mow 
them down with sawed-off shotguns and machine guns fired 
at range of two feet. 
oe 215 
The New York Stock and Curb Exchanges were forced to 
remain closed for one business day in order to give brokerage 
houses a chance to catch up with their bookkeeping. 
sus 
A brief but violent tumble in stock prices in New York City 
on March 26th shook out uncounted thousands of scared 
“margin” gamblers. Professional traders and big investors 
rushed in on a recovery wave; a record 8,246,740 shares were 
traded on the New York Stock Exchange. Banks stiffened 
the market by lending at 15 per cent; daily interest charges 
total over $2,280,000. 
x * * 


“eye 


The British auxilliary schooner “/’m Alone”, suspected of 
being a contraband carrier, has been sunk off the Lousiana 
coast by a Coast Guard craft with one member of the crew 
lost. The British government is protesting. Under authority of 
the Tariff Act of 1922, the Coast Guard gave the order to 
heave-to within 12 miles of the American Gulf Coast, and 
the pursuit was 200 miles out into the Gulf. 
* *k * 

The Papal State, extinct since 1870, has been recreated 
under the name of the State of Vatican City by documents 
executed by Premier Mussolini for the Kingdom of Italy and 
by the Papal Secretary of State, Cardinal Gaspari, acting for 
Pius XI. By this Lateran Treaty the “State of Vatican City” 
is created, the Holy See and the Kingdom of Italy are recog- 
nized as separate and independent sovereignties. A concordat 
regulating the future activities of the Catholic Church in Italy 
and a financial convention is also established granting to the 
papacy an indemnity of 87% million dollars for the losses 
entailed through the events of 1870. 
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DISPOSITION OF A HOMESTEAD 
(Continued from page 170) 


property held by the spouses as tenants in common (Es- 

tate of Maxwell, 7 C. A. (2d) 641). An assignment of a 

life estate as a probate homestead leaves the remainder sub- 

ject to administration and to the debts of the decedent. 

(Estate of Tittel, 139 Cal. 149.) 

(b) If selected from community property. 

The court order passes the ownership in fee and the title to 

the interest so set apart as a probate homestead then vests 

as follows: 

(1) In the surviving spouse, if there are no minor children. 

(2) In the minor child or children, if there is no surviving 
spouse. 


(3 


In the surviving spouse, as to one-half, and the minor 
child or children, as to the remainder, when the dece- 
dent is survived by both a surviving spouse and a 
minor child or children. (Probate Code Section 667.) 


VII. Restraint upon disposition. 


If title vests in the surviving spouse alone, such spouse may 
convey, encumber or otherwise transfer his or her interest in the 
property in the same manner as any other owner. 


If the homestead is set apart to the surviving spouse and minor 
child or children, it must remain as a homestead, without power 
in any of the owners to destroy its quality as a homestead, until 
all of the children have arrived at the age of majority. 

The surviving spouse could convey or encumber his or her one- 
half interest, but the grantee or mortgagee could not deprive the 
minor children of the right to occupy the home. (Hoppe v. Foun- 
tain, 104 Cal. 94.) 

As between minor children, each child may upon coming of 
age, transfer or encumber his or her undivided interest, or the 
interest of a minor child could be transferred or encumbered by 
guardian pursuant to an order in probate, but any such transfer or 
encumbrance is subject to the homestead rights of the other minor 
children. (Estate of Hamilton, 120 Cal. 421.) 

When all of the minor children have attained majority, the re- 
straints cease and the surviving spouse and each child may then 
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transfer or encumber his or her interest freed of the homestead. 
(Estate of Hamilton, supra.) 
VIII. Exemption from debts. 

The probate homestead is exempt from unsecured claims of 
creditors of the decedent and is also exempt from execution or 
forced sale in satisfaction of all debts to the same extent and in 
the same manner as a homestead which was selected and recorded 
by the decedent in his lifetime. (Keyes v. Cyrus, 100 Cal. 322.) 
A court order setting apart a probate homestead does not, how- 
ever, impair or destroy any mortgage or other lien on the prop- 
erty. (Estate of Huelsman, 127 Cal. 275.) 

IX. Conclusiveness of the order setting it aside. 

A decree setting apart a probate homestead is in the nature of 
a judgment in a proceeding in rem and cannot be collaterally at- 
tacked unless the court acted without jurisdiction. (Krieg v. Craw- 
ford, 59 C. A. 309.) It has been held that an order setting apart to 
the widow a probate homestead out of the separate property of the 
deceased husband without limiting the duration of the homestead 
to the period of her life is not void, or subject to collateral attack, 
where the character of the property as separate property of the 
deceased husband does not appear upon the face of the proceed- 
ings. (Estate of Huelsman, 127 Cal. 275; Otto v. Long, 144 
Cal. 144.) 

It has also been held that a decree upon which no direct attack 
has been made cannot be set aside in an equitable proceeding upon 
a showing of intrinsic fraud consisting of false representations by 
the petitioner as to the character and value of the property. (Stiebel 
v. Roberts, 42 C. A. (2d) 434.) 

The court is without jurisdiction, in a proceeding to set aside 
a probate homestead, to determine the title or the validity of any 
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adverse claim. Its order merely serves to withdraw the property 
from administration and does not confer any greater title than 
the decedent had. It follows, therefore, that where, for example, 
the husband declared and recorded a homestead on either his sep- 
arate or the community property, the title which the widow ac- 
quires as survivor immediately upon his death would not be affected 
by an order made in the administration of the estate of the deceased 
husband, purporting to set the property apart as a probate home- 
stead to the widow and minor children. (Saddlemire v. Stockton, 
etc., Society, 144 Cal. 650.) 


X. Specific problems relating to probate homesteads. 
(a) Maya surviving spouse “ a declared homestead and 
seek a probate homestead? 


J 


waive’ 


In view of the fact that.the value of the declared homestead 
is a governing factor (Probate Code Section 664), whereas 
no specific limitation of value is controlling upon the court 
in setting aside a probate homestead (Estate of Levy, 141 
Cal. 646), the above question arises quite frequently. It 
appears that it must be answered in the negative, for several 
reasons : 

(1) The declared homestead vests in the survivor at the 
instant of decedent’s death. (Probate Code Section 
663.) 

(2) The declared homestead forms no part of the estate of 
the decedent. (Sheehy v. Miles, 93 Cal. 288.) 

(3) A probate homestead may be set apart by order of the 
probate court “if none has been selected, designated and 
recorded” (Probate Code Section 661). Hence, where 
a homestead had been declared and recorded, it ap- 
pears that this section would preclude a court from 
setting aside a probate homestead. But a probate home- 
stead has been awarded to a widow who had declared 
a homestead on her deceased husband’s separate prop- 
erty. (Warner v. Warner, 144 Cal. 615.) 

(b) Minor children by a previous marriage. 

When the decedent leaves a spouse and minor children of 

the decedent, by a previous marriage, such children may not 

seek a probate homestead for themselves alone, since the 








Los ANGELES BAR BULLETIN 


surviving spouse and minor children are entitled to it. 
(Estate of Rosenaur, 107 Cal. App. (2d) 461.) 











(c) May a probate homestead defeat a devise? 

Yes, since the power of testamentary disposition is sub- 
ordinate to the paramount authority of the court to award 
a probate homestead. (Estate of Davis, 86 Cal. App. (2d) 
263.) 

(d) Is the probate homestead awarded free from debts? 

Yes, and it has been held to be error to set apart encum- 
bered property, since the family is entitled to an unencum- 
bered homestead. (Estate of Shively, 145 Cal. 400.) 

(e) May the court award money in lieu of a homestead? 
No—the statute contemplates the award-of a place of res- 
idence—land—treal property, and not money. (/n re Smith, 
99 Cal. 449.) 

(f{) Does an incompetent or invalid adult child qualify for an 
award of a probate homestead? 

It seems not. The statutes (Probate Code 661 et seq.) spe- 
cifically designate “minor children” only. In denying an 
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(h) 


(1) 


(j) 


award to a child who was a minor at the time of the death 
of the parent, but who failed to petition for a probate home- 
stead until after having attained majority, the court used 
strong dicta to the effect that a bedridden invalid adult 
child would not qualify. (Estate of Heywood, 149 Cal. 
129.) 

May a probate homestead be awarded from an insolvent 
estate? 

Yes—the rights of creditors, like those of heirs, devisees 
and legatees, are subordinate to the right of a family to a 
home. (Estate of Levy, 141 Cal. 646.) 

Must the premises awarded be entirely devoted to residence 
purposes? 

No—it has been held that premises which were used for 
merchandising, office, storage and residence purposes were 
“suitable and proper for a homestead.” (In re Sharp, 78 
Cal. 493.) 

May the probate homestead be partitioned? 

No—since created by statute for the benevolent purpose of 
furnishing to the family a home which is a sanctuary against 
any hostile attack, to allow partition of it would be to de- 
feat the very purpose of the statute. (Mills v. Stump, 20 
C .A. 84.) 

Need there be minor children, before a surviving spouse 
may qualify? 
No—in response to the contention that the phrase “surviv- 
ing spouse and minor children’ (emphasis mine) as used 
in Probate Code Section 661 precludes an award to a sur- 
viving spouse when there were no minor children, the court 
held that the use of such language in former Code of Civil 
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Procedure Section 1465 (now Probate Code Section 661) 
did not act to so preclude the surviving spouse. (Jn re Arm- 
strong, 80 Cal. 71.) 


* * * 


CALIFORNIA’S FIRST JURY 
(Continued from page 180) 

forth an unusual interest. One-third of the jury were Mexicans, 
one-third Californians, and the other third Americans. This mix- 
ture may have the better answered the ends of justice, but I was 
apprehensive at one time it would embarrass the proceedings; 
for the plaintiff spoke in English, the defendant in French, the 
jury, save the Americans, Spanish, and the witnesses all the lan- 
guages known to California. But through the silent attention which 
prevailed, the tact of Mr. Hartnell, who acted as interpreter, and 
the absence of young lawyers, we got along very well. 

“The examination of the witnesses lasted five or six hours; I 
then gave the case to the jury, stating the questions of fact upon 
which they were to render their verdict. They retired for an hour, 
and then returned, when the foreman handed in their verdict, 
which was clear and explicit, though the case itself was rather 


complicated. To this verdict, both parties bowed without a word 


of dissent. The inhabitants who witnessed the trial, said it was 
what they liked—that there could be no bribery in it—that the 
opinion of twelve honest men should set the case forever at rest. 
And so it did, though neither party completely triumphed in the 
issue. One recovered his property, which had been taken from him 
by mistake, the other his character, which had been slandered by 
design. If there is anything on earth besides religion for which 
I would die, it is the right of trial by jury.” 
* * * 

The comment caustic. “However, since General Motors and 
DuPont are among his exhibits as to the virtues of bigness, the 
reservations regarding ‘extremes of size’ do little except add 
obscurity to some fairly fuzzy ideas.”—From “Antitrust and the 
New Economics” by Leo Loevinger of the Minnesota Bar, 37 
Minnesota Law Review 507 at 523, June, 1953. The target of 
this double-tipped dart is David Lilienthal’s book “Big Business: 
A New Era.” 








